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In re Applications of )
)

Howard B. Dolgoff )
)

Mark and Renee Carter )
)

For Construction Permit for a New )
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Miramar Beach, Florida )
------------------)
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John M. Frysiak

MM DocketNO'~
File No. BPH-911223ME

File No. BPH-911224MD

REQUEST TO CERTIFY
APPLICATION FOR REVIEW

Applicants Mark and Renee Carter (lithe Carters"),

pursuant to Section 1.115(e) (3) of the Commission's rules, 47

C.F.R. section 1.115(e) (3), hereby request that the presiding

Administrative Law Judge certify for review by the Commission the

Audio Services Division's Hearing Designation Order ("HDO") in

the above-captioned proceeding. i /

I. BACKGROUND

In the referenced Hearing Designation Order, the Chief

of the Audio Services Division erroneously consolidated the

Carters' application for comparative hearing with the application

of Howard B. Dolgoff ("Dolgoff"). Dolgoff's application should

instead have been dismissed for violation of the hard look rules,

and/or for violation of the contour protection standards of

DA 93-700, MM Docket No. 93-178 (released June 28, 1993). J _I'
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section 73.215 of the Commission's Rules, 47 C.F.R. section

73.215. Y

Dolgoff's application, like the carters', was filed

pursuant to section 73.213(c) (1), which grandfathers proposals

for pre-October 2, 1989 FM allocations rendered short spaced by

the new minimum spacing rules which took effect on that date,

provided such proposals do not exceed 3kW and 100 meters HAAT or

equivalent.~ Both applicants had to proceed pursuant to the

grandfathering provisions of section 73.213 because the new

minimum spacing rules effective October 2, 1989, rendered the

allocation of Channel 292A to Miramar Beach short spaced to 3kW

co-channel station WKNY(FM) in Brewton, Alabama.

The Carters satisfied the 3kW limitation grandfathering

provision of section 73.213(c) (1) by proposing a 3kW non

directional facility. Dolgoff, by contrast, sought to satisfy

the 3kW limitation of section 73.213(c) (1) by proposing a 6kW

directional antenna and reducing radiation to 3kW along "an arc

towards"Y -- i. e., in the general direction of -- WKNU (FM) .

Y The Carters' Petition to Deny of June 4, 1992, Dolgoff's
opposition of JUly 8, 1992, and the Carters' Reply of July 21,
1992 contain factual and legal support for the positions of the
parties.

~ The 3kW or equivalent limitation was designed to provide a
measure of protection to applicants whose allocations became
short spaced by virtue of the new rules, without precluding the
stations as to which they became short spaced from increasing
power to 6kW as permitted by such new rules. See Amendment of
Part 73 of the Commission's Rules to Permit Short-Spaced FM
station Assignments by Using Directional Antennas, 4 FCC Rcd
1681, 1688 (1989).

HDO, at para. 3.
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While Dolgoff's application depicted its own service and

interference contours, it did not depict the service or

interference contours of WKNU(FM), or ask for processing pursuant

to the directional FM antenna rules of section 73.215.

Because pertinent contours were not depicted by

Dolgoff, Dolgoff's application did not reveal that its proposed

reduced radiation in "an arc towards" WKNU(FM) was along an arc

insufficient in length to prevent an overlap of Dolgoff's

proposed service contour by WKNU(FM) 's projected 6kW interference

contour.

Because Dolgoff did not include any showing as to

pertinent contours of WKNU(FM), the Chief, Audio Services

Division, had to conduct a study of Dolgoff's proposal. But this

staff study established only that Dolgoff's directional proposal

would not cause an overlap of Dolgoff's proposed interference

contour with WKNU(FM) 's existing service contour; it does not

show whether WKNU(FM) 's existing or projected 6kW interference

contour will overlap Dolgoff's proposed service contour. 2/

Dolgoff's application should have been rejected by the

Chief, Audio Services Division for gross violation of the hard

look requirements respecting directional FM proposals: (1) for

failure expressly to request processing pursuant to the contour

protection provisions of section 73.215 of the rules; and (2) for

failure to provide an exhibit depicting its own, and WKNU(FM) 's

~ A copy of the staff study in question, supplied at counsel's
request, is appended hereto as Exhibit 1.
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protected and interfering contours despite the Commission's

express addition of such an exhibit to the list of hard look

requirements applicable in this proceeding.

Furthermore, Dolgoff's application should have been

rejected for gross failure to satisfy, and violation of, the

contour protection standards of Section 73.215 of the rules.

II. THE INSTANT REQUEST SATISFIES THE THRESHOLD
REQUIREMENTS FOR CERTIFICATION

As required by Section 73.115(e) (3), the instant

request presents a controlling question of law. If Dolgoff's

application is dismissed for violation of the hard look rules, or

for violation of the interference standards governing directional

proposals, Dolgoff will not be entitled to be consolidated with

the Carters in a comparative proceeding indeed, there will be

no occasion for a comparative or any other hearing in this case.

There is a substantial question of law whether the

requirements of section 73.215 for directional FM applications

apply when a FM applicant seeks to employ a directional proposal

to meet the 3kW limitation of the grand fathering provision of

section 73.213(c) (1). There is no reason why they should not

apply. The HDO does not purport to give any reason, and its

reliance on Dolgoff's proposal to limit radiation to 3kW in "an

arc toward" WKNU(FM) hardly provides technical information

sufficient for any kind of reasoned engineering conclusion.

Accordingly, there is a substantial question whether Dolgoff

violated the hard look rules by not providing the exhibit

depicting pertinent contours required in the case of directional
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Carter

FM proposals. The fact that the staff had to do a study of any

kind is proof that the very evil sought to be prevented by the

hard look rules became a reality because of Dolgoff's violation.

Moreover, there is an additional substantial question

of law whether Dolgoff's application violates the contour

protection requirements of Section 73.215 in that it proposes

what would be a prohibited overlap of Dolgoff's proposed service

contour by WKNU(FM) IS projected 6kW interference contour.

WHEREFORE, it is respectfully requested that permission

to certify be granted.

Respectfully submitted,
--".~

~~n~a~k .rnr

Sutherland, Asbill & Brennan
1275 Pennsylvania Avenue, N.W.
Washington, D.C. 20004-2404
(202) 383-0146
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IHF FOLLOWING IS A LISl UF1Ht- VAl il WJJ1L-lJ £11 • L,;H\d UIV 1. ilL .....,v. ~ " •.••

B07TOM LATITUDE: 29.34 TOP LATITUDE: 31.43 LEFT LONGITUDE: -87.68 RIGHT LONGITUDE: -84.93
MAP: ENLARGED CONUS MAP PROJECTION: Lambert Equal-area CENTER LAT: 30.39 LONG: -86.31 GRID SPACING: 0.00
KILOMETERS / INCH = 29.22
PWT MADE ON: 30 March,1993 15:04 HOURS

====================================================================================================
call serv application no. contour chan erp haat rcamsl coverage area A1 A7

VACANT VACANT 60.0 dBu (50,50) 292 3.000 100.0 102.0 1851.0 sq Jan 0 0
VACANT VACANT 40.0dBu (50,10) 292 3.000 100.0 102.0 18141.6 sq km 0 0
VACANT VACANT 34.0 dBu (50,10) 292 3.000 100.0 102.0 30320.6 sq km 0 0

NEW FM BPH911223ME 60.0dBu (50,50) 292 6.000 100.0 102.0 2397.8 sq Jan 0 0
NEW FM BPH911223ME 40.0 dBu (50,10) 292 6.000 100.0 102.0 22592.6 sq km 0 0
NEW FM BPH911223ME 34.0 dBu (50,10) 292 6.000 100.0 102.0 38024.0 sq km 0 0
WKNU FM BLH6349 60.0 dBu (50,50) 292 3.000 100.0 146.0 1772.8 sq Ian 0 0- -

,

.-1(

r _ Number ofradials where free space equation was used for field strength calculations.
Number ofradials where a HAAT less than 30 meters was adjusted to 30 meters.

..._,,",f
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CERTIFICATE OF SERVICE

I hereby certify that on this 6th day of July, 1993, a

copy of the foregoing Request to Certify Application for Review

has been served by u.S. mail, postage paid, upon the following:

Irving Gastfreund, Esq.
Kaye, Sholer, Fierman, Hays & Handler
901 15th Street, N.W.
Washington, D.C. 20005

Paulette Laden, Esq.*
Hearing Branch, Enforcement Division
Mass Media Bureau
2025 M Street, N.W., suite 7212
Washington, D.C. 20554

Chief, Data Management Staff*
Federal Communications commission
Audio Services Division
Mass Media Bureau
1919 M Street, N.W., Room 350
Washington, D.C. 20554

* By hand delivery
/
Ii,


